
Creditors’ Corner 
 
BANK CANNOT SET OFF AGAINST SPECIAL DEPOSIT ACCOUNT 
 
In the case of In re K.. D. Builders, Inc., (Bankr. D. Mass. 2008) the bank had made a loan to the debtor which was secured by land on which 
the debtor was going to develop a subdivision.  In return for the town's approval of a subdivision plan, the debtor and the bank obligated 
themselves to pay the city $209,000 for sewer and water installation.  This obligation was to be secured by a portion of the mortgage proceeds 
held in a special deposit account.  If the debtor failed to complete the subdivision, the money was to be paid to the city.  If the development was 
complete then the debtor received the proceeds.  The account was funded.  Debtor filed a Chapter 7 before the development was complete and 
abandoned the project.  The bank sought relief from stay to apply the proceeds to the mortgage debt.  The court denied the motion saying that 
statutory set off rights do not apply to special deposit accounts and that only the city could authorize the disbursement of the money. 
 
PRACTICE POINTER: Special deposit account loan agreements should be drafted with a clause authorizing the set off by the bank and consent 
to relief from stay in the event of a bankruptcy filing IF the town or city would agree to the same. 
 
FOR REDEMPTION PURPOSES, AN ASSIGNMENT OF JUDGMENT MUST BE FILED IN COUNTY RECORDER’S OFFICE OR 
REGISTRAR OF TITLES 
 
Northern Realty Ventures v. Minnesota Housing Finance Agency, 2008 WL 1748243, (Minn. App., April 15, 2008) 
 
A judgment creditor that intends to redeem a foreclosed property must record the judgment and any assignments in the county recorder or 
registrar of titles office before the mortgagor’s 60-day redemption period ends.  The legislature amended the redemption law to require this in 
2004.  Thus, in addition to recording a notice to redeem within the 60-day period, Minnesota Statute section 580.24(a) provides that the creditor 
must “record in each office where notice is recorded all documents necessary to create the lien on the mortgaged premises and to evidence the 
creditor’s ownership of the lien.”  All documents filed in the recorder’s office or registrar of titles must also be delivered to the sheriff within 
the 60-day period. 
 
The judgment creditor in Northern Realty Ventures took assignment of a judgment, but failed to record the assignment in the county recorder’s 
office, although it recorded the notice to redeem, and the judgment was already recorded in the name of the predecessor.  The judgment creditor 
only filed the assignment of lien with the court administrator in the district court, which perfects the assignment under Minnesota Statute 
section 548.13 against other creditors.  In a timely manner, the judgment creditor provided the sheriff with its notice to redeem, a certified copy 
of the recorded judgment, and a certified copy of the assignment of judgment.  Upon attempting to redeem, the judgment creditor argued that 
the section 580.24(a) only requires recording of documents if recording the documents is necessary to create the lien.  Here docketing the 
judgment and filing the assignment with the county administrator of the district court created the lien – no documents additional were required 
to be recorded to create the lien. 
 
The court rejected this argument and strictly applied the statute.  Thus, ownership documents of the assignment also needed to be recorded with 
the county recorder, notwithstanding the fact that the lien properly existed based on the documents filed by the judgment creditor.  The court 
examined the legislative history and found that the legislature intended for the sheriff to verify priority by having the ability to have all the 
documents recorded in one location.    
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If you have any questions, please call one of the following in our MCM Creditors’ Remedies  group: 

Timothy D. Moratzka 
(612) 305-1456 
tdm@mcmlaw.com 

Allen E. Christy, Jr. 
(612) 305-1490 
aec@mcmlaw.com  

Robert S. Lee   
(612) 305-1448  
rsl@mcmlaw.com  

Patrick C. Summers 
(612) 305-1473 
pcs@mcmlaw.com 

Stacy A. Woods 
(612) 305-1409 
saw@mcmlaw.com 

Matthew A. Anderson 
(612) 305-1401 
maa@mcmlaw.com 

Andrew P. Moratzka 
(612) 305-1418 
apm@mcmlaw.com 

Mychal A. Bruggeman 
(612) 305-1478 
mab@mcmlaw.com 

1400 AT&T Tower  • 901 Marquette Avenue • Minneapolis, MN 55402 
Telephone: 612.305.1400 • Fax: 612.305.1414 

E-mail: info@mcmlaw.com • Web: www.mcmlaw.com  

 

"MCM has prepared these materials for informational purposes only and not as legal advice or recommendations for specific 
situations.  Receipt of this information does not create an attorney-client relationship.  You should not act upon this 
information without seeking professional counsel for specific legal guidance.”  If you do not wish to receive future newsletters 
from Mackall, Crounse & Moore, please email newsletters@mcmlaw.com with the subject of Unsubscribe. 

IMPORTANT NOTICE: 
This email message, including attachments, is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521, and for the 
sole use of the intended recipient(s) and may contain confidential and privileged information.  Any unauthorized review, use, copying, 
disclosure or distribution is prohibited.  If you are not the intended recipient, please contact sender by phone or reply via email and 
destroy all copies of the original message.  Thank you. 
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