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FACING THE ISSUES®
LEGAL BRIEFS FROM THE ATTORNEYS OF MACKALL, CROUNSE & MOORE, PLC

Creditors’ Corner

“Non-Recourse” Does Not Mean “Without Recourse”

In the recent case of Blue Hills Office Park v. J.P.Morgan Chase Bank, 477 F. Supp. 2d 366 (D.Mass. 2007), the U.S. Dis-
trict Court in Massachusetts found that the terms of the non-recourse mortgage loan were stated broadly enough to allow
the lender to declare an immediate default, without notice, without opportunity to cure, and with the right to a deficiency
against the borrowers. When the loan terms contain very broad carve-out language for liability in the event of certain be-
havior and “springing guarantees” for material and intentional acts, the lender has wide latitude in pursuing reme-

dies. These “non-recourse” carve outs (also known as “bad boy carve outs”) gave the lender in this case a wider scope of
recovery if the borrower failed to have an independent director, if the borrower commingled certain assets or acted in bad
faith. Practice Pointer: In the event a lender negotiates a non-recourse loan, make sure that certain acts or behavior on
the part of the borrower give the lender recourse in those specific instances.

Bankruptcy Court Declares Exemption Statute Unconstitutional

In In re Reiland, 2007 WL 3239756 (Bankr.D.Minn. Nov. 1, 2007), the bankruptcy court held a certain Minnesota statute
exempting disability insurance benefits was unconstitutional on its face for failing to set forth a dollar limit of any kind.
Article I, Section 12 of the Minnesota Constitution states “A reasonable amount of property shall be exempt from seizure
or sale for the payment of any debt or liability. The amount of such exemption shall be determined by law.” The Minne-
sota Supreme Court has interpreted this provision to require an exemption statute to set forth a limit, in some form or an-
other. The statute at issue in this case, section 550.39, did not impose any limit. For this reason, the bankruptcy trustee
objected to the debtor’s claimed exemption and reliance on section 550.39 of the Minnesota Statutes. The bankruptcy
court sustained the objection and declared the statute unconstitutional.

Foreclosures still on the rise in October 2007

A report issued by RealtyTrac’s October 2007 U.S. Foreclosure Market Report indicates that foreclosures continue to in-
crease nationwide. The report showed that foreclosures increased 2% in October 2007 from the previous month. In the
past 12 months, foreclosures increased 94%. Nationally, the current rate is one foreclosure for every 555 households.

Nevada, California and Florida continue to lead the nation in their respective foreclosure rates, with Nevada averaging one
foreclosure per 154 households. By metro area, six of the top ten concentrations of foreclosures are California metro ar-
eas.

Minnesota is below the national average with a rate of one foreclosure per 1,365 households, but that number increased
9% from the previous month and 164.84 % from the previous 12 months. Both increases are well-above the national aver-
age. South Dakota and North Dakota rank 2nd and 4th for the least foreclosures per household. South Dakota averages
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If you have any questions, please call one of the following in our MCM Creditors’ Remedies group:

Timothy D. Moratzka Allen E. Christy, Jr.
(612) 305-1456 (612) 305-1490
tdm@mcmlaw.com aec@mcmlaw.com
Robert S. Lee Patrick C. Summers
(612) 305-1448 (612) 305-1473
rsl@mcemlaw.com pcs@memlaw.com
Stacy A. Woods Matthew A. Anderson
(612) 305-1409 (612) 305-1401
saw(@mcmlaw.com maa@mcmlaw.com
Andrew P. Moratzka Mychal A. Bruggeman
(612) 305-1418 (612) 305-1478
apm@mcmlaw.com mab@mcmlaw.com

"MCM has prepared these materials for informational purposes only and not as legal advice or recommendations for specific situa-
tions. Receipt of this information does not create an attorney-client relationship. You should not act upon this information without
seeking professional counsel for specific legal guidance.” If you do not wish to receive future newsletters from Mackall, Crounse &
Moore, please email newsletters@mcmlaw.com with the subject of Unsubscribe.

IMPORTANT NOTICE:

This email message, including attachments, is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521, and for the sole
use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, copying, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact sender by phone or reply via email and destroy all copies of the
original message. Thank you.

Any tax information contained in this email or its attachments is not intended, and cannot be used by the taxpayer or any other person, to
avoid any civil or criminal tax penalties which the Internal Revenue Service or another governmental agency may impose on the taxpayer or

1400 AT&T Tower o 901 Marquette Avenue ® Minneapolis, MN 55402
Telephone: 612.305.1400 e Fax: 612.305.1414
E-mail: info@mcmlaw.com ¢ Web: www.mcmlaw.com
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