MACKALL,CROUNSE&MOORErLc

Wednesday, August 01, 2007 ® Volume 7, Number 10

FACING THE ISSUES®
LEGAL BRIEFS FROM THE ATTORNEYS OF MACKALL, CROUNSE & MOORE, PLC

Creditors’ Corner

Bank Denied Guarantee Because of Negligent Loan Servicing

At issue in Farmers Bank of Hamburg v. U.S.D.A., -- F.3d --, 2007 WL 2050842 (8th Cir., July 19, 2007), were
three loans to the Hermitage Tomato Co-operative Association (“Co-op”’) guaranteed by the Rural Business-Cooperative
Service (the “Agency”). The Phase I loan closed in March of 1998, and Phase II closed in March of 1999. The Agency
guaranteed 90% of the value of the Phase I and Phase II loans. By December 1999, the Co-op was in default on the Phase
I and II loans. Nonetheless, and in order to close the Phase III loan, the bank (via the bank’s president) permitted the Co-
op to obtain bridge loans to cure the delinquencies and represented to the Agency that there had been no material adverse
change in the Co-op’s financial condition, even though the bank had not reviewed the Co-op’s 1999 audited financial state-
ments. After the Co-op’s ultimate default on all three loans, the bank submitted a loss to the Agency. The bank also sued
its president and the Co-op for fraud. This appeal was from the Agency’s denial of the bank’s claim.

The Eighth Circuit affirmed in part and reversed in part the District Court’s decision to uphold the Agency’s ruling.
Its decision was based on federal regulations, which provide that a guarantee of the Agency is unenforceable if the loss is
occasioned by negligent servicing. The bank attempted to avoid responsibility for the negligent servicing on the basis that
its board of directors was unaware of the president’s actions. The Eighth Circuit noted that was irrelevant because the
bank is ultimately responsible for the negligent acts of its agents made within the scope of their employment. The Eighth
Circuit affirmed the denial of the bank’s claim with respect to the Phase III loans, but reversed the denial of the Phase I and
II loans.

Seventh Circuit Holds Creditor Entitled to Deficiency Under “910-Day” Rule

At issue in In re Wright, No. 07-1483, (7th Cir., July 3, 2007), was application of the “910-Rule” to deficiency
claims. A federal court of appeals, the highest-ranking court to address the subject, found in favor of the secured creditor.
The debtor in Wright surrendered his vehicle and argued that the 910-rule eliminated any recourse to him for the defi-
ciency. The court stated that federal law only overcomes the rights and obligations established in contracts governed by
state law when there is an express override. Here, the bifurcation provision of the Bankruptcy Code provides an express
override of the parties’ contractual rights, but Congress eliminated bifurcation in regards to 910-day vehicles without pro-
viding a replacement. The court therefore determined the rule of contract returns, allowing the secured creditor to preserve
its deficiency rights under state contract law and the Uniform Commercial Code, which in most states permit a deficiency
when the surrendered collateral does not fully satisfy the debt.

Unfortunately, the day after the 7th Circuit issued /n re Wright, the 10th Circuit Bankruptcy Appellate Panel
reached an opposite conclusion on the identical issue. Therefore, this issue remains unresolved in most circuits and it is
likely that additional Courts of Appeal and possibly even the U.S. Supreme Court may eventually address the topic.
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Multi-Party Accounts Act Prohibits Creditor from Garnishing Funds

At issue in Enright v. Lehmann, -- N.W. --, 2007 WL 2051019 (Minn., July 19, 2007), was the creditor’s ability
to garnish funds in a joint bank account. Judgment creditor Enright garnished two joint bank accounts held jointly in the
name of debtor Lehmann and his non-debtor spouse. The non-debtor spouse had deposited all money in the accounts.
Lehmann claimed the funds were his wife’s property and thus not subject to garnishment. Citing the Minnesota Multi-
Party Accounts Act (“MPAA”), the Minnesota Supreme Court held that where one party has contributed all money in a
joint account, a creditor cannot garnish the account to satisfy a debt of the other party unless the creditor can show with
clear and convincing evidence an intent by the depositor to confer ownership in the funds to the debtor. The Court noted
that under the MPAA, a joint account holder’s unlimited ability of withdrawal from a joint account did not make the
funds subject to garnishment because that ability is conditioned on the consent of the contributing party, who is entitled
to bring an action to recover any wrongfully withdrawn funds.
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"MCM has prepared these materials for informational purposes only and not as legal advice or recommendations for spe-
cific situations. Receipt of this information does not create an attorney-client relationship. You should not act upon this
information without seeking professional counsel for specific legal guidance.” If you do not wish to receive future newslet-
ters from Mackall, Crounse & Moore, please email newsletters@mcmlaw.com with the subject of Unsubscribe.

IMPORTANT NOTICE:

This email message, including attachments, is covered by the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521, and for
the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, copy-
ing, disclosure or distribution is prohibited. If you are not the intended recipient, please contact sender by phone or reply via email and
destroy all copies of the original message. Thank you.

Any tax information contained in this email or its attachments is not intended, and cannot be used by the taxpayer or any other
person, to avoid any civil or criminal tax penalties which the Internal Revenue Service or another governmental agency may im-

1400 AT&T Tower ¢ 901 Marquette Avenue e Minneapolis, MN 55402
Telephone: 612.305.1400 o Fax: 612.305.1414
E-mail: info@mcmlaw.com ® Web: www.mcmlaw.com



mailto:tdm@mcmlaw.com�
mailto:aec@mcmlaw.com�
mailto:rsl@mcmlaw.com�
mailto:pcs@mcmlaw.com�
mailto:saw@mcmlaw.com�
mailto:mab@mcmlaw.com�
mailto:apm@mcmlaw.com�
mailto:info@mcmlaw.com�
http://www.mcmlaw.com�
mailto:newsletters@mcmlaw.com?subject=unsubscribe%20-%20MCM%20Legal%20Briefs�
http://www.mcmlaw.com/pubs/crv7n10.pdf�


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



